
RESPONSE BY JOINT COUNCIL FOR THE WELFARE OF IMMIGRANTS TO UN 

CONVENTION ON THE RIGHTS OF PERSONS WITH DISABILITIES REVIEW OF 

IMMIGRATION RESERVATION  

 

Joint Council for the Welfare of Immigrants (“JCWI”) is an independent, voluntary organisation 

working in the field of immigration, asylum and nationality law and policy.  Established in 1967, JCWI 

provides legally aided immigration advice to migrants and actively lobbies and campaigns for 

changes in immigration and asylum law and practice. Its mission is to promote the welfare of 

migrants within a human rights framework.  

 

Introduction  

We welcome this opportunity to participate in this consultation over the UK’s reservation to the UN 

Convention on the Rights of Persons with Disabilities (“CRPD”).    

By way of summary, our view is that the existing immigration reservation to CRPD (and the statutory 

immigration exceptions1 to the Equality Act 2010) ought to be removed.  We believe that the 

reservation:  

 prevents disabled people from enjoying their human rights on an equal basis with others 

 limits  accountability for immigration policy and decision making  

 is contrary to the UK’s legal obligations under international law as it conflicts with the   

CRPD’s very purpose of securing the full and effective enjoyment of all human rights by all  

disabled people 

 is entirely out of keeping with the practice of the other 100 states that have ratified the 

CRPD2 

 is difficult to justify by reference to public policy objectives 

 will lead the UK to be out of step with European jurisprudence with the effect that this is 

likely to result in costly litigation against the Government 

 

If the Government is not minded to remove the immigration reservation altogether, then we believe 

that a comprehensive justification must be offered for this in order that this can be publicly debated. 

Any justification must also address why the Government’s stated aims cannot be achieved through 

the use of a more limited reservation. 
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Detailed reasons for the removal of the reservation CPRD 

(a) Realising the human rights of disabled people- policy process and contents 

Whilst we realise that the public sector equality duty under section 149 of the Equality Act 

effectively reflects the general CRPD duty under Article 4(1)(b) to take all appropriate measures to 

modify/abolish existing laws that constitute discrimination against people with disabilities, there are 

still real benefits gained from the removal of the immigration reservation. These extend both to the 

policy process itself, as well as decision making. We discuss these below. 

(i)The immigration policy process 

CRPD imposes additional obligations to those contained in the Equality Act 2010 in terms of 

policy-making process itself. Specifically Article 4(b)-(c) imposes positive obligations on state 

parties to ‘closely consult with, an actively involve persons with disabilities’ in the 

development of legislation. This extends beyond the CRPD itself to cover other decision 

making processes. Further, states parties are obliged by Article 31 to also collect data in 

order to inform their policy making. 

CPR also imposes a requirement to actively promote the human rights of persons with 

disabilities in all policies and programmes. The obligation is a wide one given that ‘human 

rights’ extend beyond simply the ECHR to cover those contained in the various UN treaties. 3 

Furthermore, whilst section 149 of the Equality Act 2010 may require public authorities to 

have regard to the need to eliminate discrimination, minimise disadvantages, the existence 

of a broad immigration reservation to CRPD (together of course with the statutory 

exemptions in relation to section 29, and the equality of opportunity aspect to section 149 

of the Equality Act 2010) sends out a wider and contrary message to policy makers about the 

importance, and indeed the very role of equality based considerations in law and policy 

making more generally. This has had a knock on effect on immigration policy.4  

The UK Border Agency has for example been criticised for its poor equality impact 

assessments5 undertaken pursuant to the Public sector equality duty. Indeed the UK Border 

Agency does not even make available for the public its current equality policy detailing how 

it proposes to meet the above obligations. It is also abundantly clear that it is failing to 
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 As such, they cover ICCPR, ICESCR, and MWC etc. See M Schulze, A Handbook on the Human Rights of 

Persons with Disabilities, Understanding the UN Convention on the Rights of Persons with Disabilities, 
Handicap International, July 2010, p.18.  
4 It is well established that disabled people on average earn less, can experience higher living costs because of 

their disabilities, and have lower labour market participation rates.  It is very likely that the application of 

income requirements under the Points Based System, the corresponding requirement for a consecutive period 

of 12 months for the purpose of salary assessment, current approaches to the no recourse to public funds 
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5
 Koffman et al,  The Equality Implications of being a Migrants in Britain, Research Report 19, (2009), Equality 

and Human Rights Commission  



monitor the impacts of immigration legislation on disabled migrants, and indeed other 

groups with protected characteristics. 

(ii) Substantive content of law and policy 

CRPD also imposes other more specific equality obligations on state parties that cannot be 

found in the more general requirements in the Equality Act.  Of the most relevance to 

disabled migrants is  Article 18  (liberty of movement and nationality). Article 27 (rights to 

work and gain a living), Article 22 (respect for privacy) and Article 24 (respect for home and 

the family) are also particularly relevant.  Removal of the immigration reservation would 

therefore provide some limits on state discretion in immigration policy making.  

It would of course also enable CRPD to be used as an interpretative aid in relation to the 

application of immigration laws and policies. Whilst this will not,  as is sometimes suggested, 

result in the creation of any new right of entry, it will rightly ensure that human rights play a 

more appropriate role in the decision making process.6 It could therefore for example be 

used in ‘near miss’ immigration cases under the PBS, and indeed other immigration cases in 

which Article 8 ECHR is engaged, whilst also informing the our understanding of cases that 

engage Article  14 ECHR. 

 

(b) Accountability  

The reservation in its present form limits accountability of policy, and decision makers in relation to  

disabled migrants through: (i) limiting scrutiny of the UN Committee on the Rights of the Persons 

with Disabilities through individual petition, and watering down the breadth of periodic Committee 

monitoring in relation to the implementation of CRPD more generally, (iii) limiting the participation 

of civil society through the process of shadow reporting, and (iv) limiting oversight by UK tribunals 

and courts through minimising the scope for using the Convention as an interpretative aid. 

 

(c) Compliance with international law 

Article 19 of the Vienna Convention on the Law of Treaties prohibits the entering of reservations in 

relation to international treaties in circumstances where they are inconsistent with the object and 

purpose of a Treaty.  Following the World Conference on Human Rights in 1993, the Vienna 

Declaration and the Programme for Action called for all states to ‘avoid as far as possible the resort 

to reservations’ and for any reservations lodged to be formulated as ‘precisely and narrowly as 

possible’. 
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As ILPA points out, the UN Committee on the Rights of the Child concluded that the UK’s almost 

identical reservation in relation to CRC was inconsistent with the object and purpose of the 

Convention.7 

Furthermore, the UK’s only parliamentary mechanism for upholding human rights, the Joint 

Committee on Human Rights has also categorically concluded that the existing immigration 

reservation to the CRD ‘does not constitute a valid reservation’ as it is ‘unnecessary and inconsistent 

with the object and purpose of the Convention’. 8 The JCHR has noted in relation to the statutory 

exemption to the Equality Act 2010 duties that the exemption is also ‘inconsistent with the object 

and purpose of the CRPD’.9 

Maintaining the existing reservation to CRPD, together with the statutory exemptions for 

immigration decisions in relation to the duty under section 29 of the Equality Act in the face of the 

above findings sends out a message on the international stage that the UK is neither committed to 

fulfilling its international legal obligations, nor to promoting equal treatment of disabled people. 

 

(d)  Global state practice  

Public health concerns are in no way a unique to the UK. Other state parties to CRPD are of course 

equally concerned about the need to address public health issues, whilst also regulating migratory 

flows. It is notable however that with the exception of the UK not one single ratifying party to the 

Convention has sought to enter a reservation that could disapply the Convention in its entirety to 

those subject to immigration control.  10 

In fact, only one other state party, Australia has chosen to enter any kind of immigration reservation. 

This reservation however is drafted in far more limited terms and is confined solely to its health 

requirements and clarification of the effects of the Convention in relation to rights of entry for non-

nationals.11 This has also rightly been the subject of widespread criticism from civil society12 on 

grounds that it is contrary to the purpose of CRPD. 

 

(e) Lack of objective justification 
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 See for example civil society submissions to the ‘Inquiry into immigration treatment of disability’, Joint 
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B Saul, Migrating to Australia with Disabilities: Non-Discrimination and the Convention on the Rights of Persons 
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At the time of entering the UK’s reservation to CRPD surprisingly little justification was afforded by 

the Government at the time for its breadth. It was simply stated that the rationale for the 

reservation was to retain the right to introduce wider health screening for applicants seeking to 

enter the UK particularly in the event of a global health emergency.  

The above justification is unsustainable given that the Convention in no way impairs the ability to 

deal with global health emergencies. This is almost universally accepted by other states and implicit 

from the text itself – there is no power within CPRD to derogate from Treaty obligations. 

Furthermore it is notable that there are already ample powers to deal with global health 

emergencies. In this respect, the Public Health Act 1875 contains a raft of powers including the 

power of quarantine. Further, the Immigration Rules contain broad powers to refuse leave to 

enter/entry clearance upon certification by a medical inspector, whilst the Immigration Act 197113 

contains broad powers for detention of migrants under the Immigration Act 1971.  

Accordingly if public health is to serve as the rationale for the maintenance of the exemption, the 

Government must identify precisely how the Convention impairs its ability to deal with such issues, 

why such a reservation is necessary, and why it is not possible – as has been the case with other 

states to use more proportionate approaches that would be in keeping with the text and the spirit of  

CRPD itself.  

If as suggested in the Consultation paper, immigration control and the limitation of scrutiny of 

action/policies that are inconsistent with international human rights norms are in fact the rationale 

for the maintenance of the reservation,14  as this is entirely undermines the purpose of the 

Convention it is important that there is a detailed justification for this. This should identify why it is 

felt acceptable to discriminate against disabled migrants given that that similar reservations have 

now been removed both in relation to the CRC15 and CEDAW.16 This should also give an indication of 

the potential numbers involved, whilst addressing why it is necessary for the reservation to be 

drafted in such broad terms. 

 

 (f) Future influence of CPRD in the UK via European jurisprudence  

The EU has already ratified the CPRD, and as such the relevant standards will in any event  

increasingly infuse judgments of the ECJ – including in those asylum/immigration cases that fall 

within the scope of  Community law.17  

Furthermore, it is notable that ECHR jurisprudence in relation to disability has more recently also 

been strengthened. It is expected that the principles and standards contained CPRD will in due 

course infuse ECtHR judgments in so far as they relate to Article 8 and 14 ECHR.  
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Given the interpretative requirement under the HRA 199818 to take into account judgments and 

decisions of the ECtHR, principles developed from CPRD are also likely to ultimately seep into 

common law, and therefore directly impact on policy. Instead of waiting for this to happen, a far 

more sensible and forward looking approach would be to anticipate these developments and 

respond accordingly by bringing immigration law into line with international standards. This would 

have the benefit of avoiding costly litigation and the national/international embarrassment that 

comes with this. 
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